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i+ THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

JOSEPH DU AJSKT, by and through his father
and sole legal puardian, JAMES DUNATIE]:
IOSHUA gURR[S, by a.an ll;:rghghlggm
5 parent, DOUG BA, s TUSTT
EIMENE, by and toough his pamnt snd sols
|lzgal guardiaz, SHEIL A ACRES; SHANNIDIN
BEGAY, by aad through his t and legal

izn TERRELL PIECHOWSEKT: JOSHUA
ELUSOVSEY: THE ARC OF ARIZONA, and
THE LEARNING DISARILITIES
ASSOCIATION OF ARIZONA, on behalf of
themselves and all others samilardy sihated,

Plaintiffs,
W,
LISA GRAHAM KEEGAN, Supmmm:imt of
Pyhlic Instruction, e ber officied capacity, the
STATE (OF ARIZONA; atwd the ARTTOMA
DEPARTMENT OF EDUCATION,

Defendants.
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APR 5 2001

Mo, CFV 000532 PCT RCR

CONSENT DECREE

This Consemt Decres is cntered into by and betwesn the Clasz Plaintiffs and the Defendarnts
Superintendent of Public Instrietion Lisa Graham Keegan, the State of Arizona, and the Arizoma
Department of Education in resolution of the matier styled asJoseph Thmajsid, er ol v. Liza Graham

Eeegan, the State of Arizona, avd the Avizona Departmen: of Educarion, CIV 99-0353 PCT RCH.

4,  Enackyroumd

1. This Action was initiated by a Complaint filed mder the Individuals with Disabihines

Education Act ("IDEA"}, Section 504 of the Rehabilitation Act ["Section 504™), and Tide [l o
Americans with Thsabilities Act {"ADA") by the representafive plaintiffs on February

ATTORMEY GENERAL'S OFFICE
EDUCATION AND HEALTH SECTION
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against the Defendants Superintendent of Public Instruction Lisa Graham Keegan, the State of
Arizona, end the Arizona Department of Eduration (coliectively “the Delendants").

2. Ag a condition of receipt of faderal dollars under the Individuals with Drsabilies
Education Act, the Defendants are required to adopt compiaing resalvrion peocedures to resolve eny
written compiaint Gled by an organization or individual allcging that a public agency vilated 2
requirernent of the Idividuals with Disabilities Education Act or its umpiementing ragulations.

3, The parties stipubated that all of the prerequisites for class certification were met. By
Order dated April 28, 1999, the Court thereafter cortified the class to inchude:

A1l school-aged students with knownor suspected disabilities whe reside in Arizona,
their patents, geardians andfar representatives in the special education process, who
have submitted or are entittcd to submit complaints o the Arizona Deparmment of
Fducation or who will be entitled o do so in the future.

4, It is the mutusl intention of the parties to satfic and respive all of class members’
claims against the Defendants. It is in the best interests of Ciass Plaintiffs and Defendants that this
matver be schled without further Litigation and in accardanse with the terms ser out herein.

B.  Rempdist Actio

3. tn prdor o meet their sbligations, the Defendants will modify their "complaim

resoluticm procedures” policiss and procedures. The revised policies and procedures are sttached

to the Consem Decree as Exhibit A,
€. Monjtor

&. Th:parﬂesdmumnemmmﬁﬁodindiﬁduﬂwhoshaﬂmﬂmrmmfmmu‘
performancs of its obligations pursuant to this Decres. The Monitor shall have the awthorty
ensure comphiance with the complaint resolhtion procedurss and the obligations outlined in this
Consent Decres. The parties have mutually selected Dr. David Rostenier to sarve as th2 Monitor in
this Action.

7 The Arizona Depertment of Education staff will make available to-the Moo, Class
Members* mmlm,mmttludmmmumﬂnmjnﬂdhyth:ﬁﬂmmﬂmnmmaf
Fducation's Fxoeptional Stedent Servicss Division ("ESS"), incinding the Deparment's polities,
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1 procedures, monitoring and investigative fles, budgets, materials, and pthet documents that are

relevant to, or necessary for, the perfermancs of the Monitor's dutics,

£ During his term pursuant to this Consent Decree, the Momiter shall review and
approve any and all proposed modifications to Exhibit A prior to revisions.

9. The Monitor, in mumal consabatdon with ERS saff, shall select qualified consultands
whi shall provide training and techuical assistance to alt ndividuals whe conduct investigations
andior review of mvestigaions par the compladut resolution procedures. The parties agree that
investigators tust be competently trained in the following arsas: federsl md ate disability law,
intervicwing techmiques, evidence collection, technical writing, atid methods for tracksng compliance
and corrective action by local educational agencics.

10, The Defendants shall submit quanery reponts 10 the Monitor. The reports will

address:

a The number of complrints filed dumng the: quarter,

b. A summary of the outsome of those complaints,

<. Documentation of the completion of the corrective action regaired pursuant
ta the Leter of Findings, and

d. Copies of cormespindstice andier docwamentation submitted w0 and from the
Review and Campensation Comumittes in pursuit ar resolution of a claim for
compensatory educafion as outlined below in paragraphs 13-15 of this
RETOETIENL

e Reports will be due on the first business day following January 1, April L,
Juiy 1, and October | during the period of time the Consent Deeree is in
forcs.

f Copies of the reports shall be provided to Plaintiffs’ counsel simultanecusly
a5 they are transmitied to the Monjtor.
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B The Monitor may choose o communicate with eounsel for the parties to
dizcuss 155t relating to the implementation of the Consent Decree or the
compiaint resolition procedures as deemed nacessary by the Monhtor for the
performance of bis duties. The Monitor may convens mesetings with counsel
totake nlace at rootal ly agresable dates and times for the murposes deserbed
above, Such meenngs may be beld telephonically 81 the Momtor's discreton.

11, Unless atherwize directed by the Court, the Monitor's term shell comtinue from the
date the Cunsett Decres is approved by the Coun and will extend for 2 penod of cighteen (18}
nonths. Any pacty ray apphy to the Court for an order to extend the Monitor' s tomm if cause oxists.

i2.  The Defendants apree to pay the Monitor's houtly fec and travel cxpenscs. The fee
shall mot exceed $100 per howr Travel expenses, including airfars, food, lodging, hotel
accommodations, and incidermls, shall be reimbrursed ar the cugtomary state rate for such costs. The
parties antcipate that the Monitor will conduct no less than three (3) md ne mere than Gve (5) oo-
site visits during his eightesn month term, of three (3) to five (5) business days in durstion.
D.  Compegsatory Edncation

13,  The partics egree end moognize that (ocal educabional agentics may owe class
members individual compensation in the form of compensatory eduecation ot other remedial action
allowed by law, unless the Review and Compensation Commitise determines that the local
educational agency compléted the coneetive action as required.

14. Compemsatory cducation is an in-kind remedy that requires a public 2ducational
agency to make up for services that should have bean provided all along.

15. . Compensatory education or other remedial action may include the awarding of
morstary reimburserneer or other corrective action appropriate to the needs of the cnld meludmg
the appropriass fiutre provision of services for the student with a disabilicy.



1B

13

20

2l

24

23

P

27

16.  Eligibility for individual compensetion is lisalted to the following:

a. Cormplainants wha lodged complaints against their loeal educational agepcies
with the Anzona Department of Education, Exceptional Snudent Services,
beramen June 4, 1997 apd the date of this Ovder, provided that:

b, The Arizona Department of Education found the local educational apeney to
be i gither partial or full non-compliznce with statz and federal laws calating
ta the education of smdents with disabiities, and

(v The complzinans -wes dissatisfied with the local educational agency's
response 10 the commeotive artion eontained in the Letier of Findings.

i7. Amy claim for compensatory education o remedial action will be filed with the
Arizona Department of Education, Exceptional Student Services. The Department will refer all
ciaims to the Beview and Compensation Committes withan t2n (10) days of receimt. The Commitree
will consist of five individuals. The makeup of the Committes will be as foliows: one parent of 2
child with a disability, one special cdusation director, one special education advisory committes
rnembet, pne representative of an advecacy organization (pot to include the protection and advacacy
agencies or orgamization plaintiffs imvolved in this Titigation), and one disability consumer. The
Diefandants will cover ail reasonable sxpemses associated with the operation of the Committee and
shall make space available for meetings.

18.  The Arizona Depanment of Education, Exceptional Student Services shall designate
a contact person who shail be avaiizble 1o receive and address inquiries from the public and from the
Review and Compensation Commities, The Defrpdants shall make available the name of the contact
person to the Plaintffs" mms:imﬂthcpuhii;nﬁﬂ:iut&u{lﬂ}daﬁ of the date of this Decres.

1.  The members of the Review and Compensation Commities shall be appomued a5
follows. The Plaintiffs, by and through coutse], will select the parent and advocasy mpresentatives.
The Defendants, by and through counsed, will select the special education directen and special
sducation advizory committee epresentarives, The parties shail jointly select the disabiliy
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ORsmer Tepreseatative. 1o the event that the parties are anahle 0 apTte Upon 3 pETSON 1O SeTVe 23
the disability consumer represcriative, the Manitor shall makce the final decision from among the
candidates proposed by the panties. The selections will be completed and the names and contact
infortmation will be exchanged between the partics and provided to the designated representative
within thirty (300) days of the date of this Decree. The Defendants” designated representarive will
make all necessary arrapgemnenis for the initial comunines meeting and will scrve as a laison
betwesn the Committee and the perties.

20, Fellowing the introductory mecting, the Committee will therzafier establish ics own
rules of operation incivding dates and tmes of mestings, apendas, and arder of business. The
Committes shall meet from time te Gme but in na case less than 2 fimes per year,

21, Inthe eventaCommines member resipns o is ne longer able to serve, the appointing
patty shail select a replacement momber within 20 days of notification.

2% The Reviewand Campensation Committee will, by majority decision, sake the final
depermination regarding claims for compensatory education. The Comumittes bas the collective
authority to sesk addtional infomuation regarding 2 claim as the Commities deams necessary, The
Defendants chall ensure that the Commitee 35 provided with all appropriste information or
Jocumentation requasted, 1o the sxtent that it is in Defendaats’ possession or otherwise available to
Defendents. The Defendants’ designatad representative wilh ensure that each Comarnittee member
is provided a copy of the "TEP Temm Determination of Compensatory Education” form {attached to
Exhibit A) 1o aid in the Committee’s deliberations.

73, The inocal edocafional agency is responsible for providing and compensatory
cducation ot ciier corective action ordered by the Review and Compensation Commmities,
Committes determinations will be enforced thremgh the Arizona Depeytment of Education through
use of all legal means availabds

44, Al claims for compensation pursuant to the terms of this Desres must be submittsd
within cighteen (13) months of the date of this Decree or will be desmed waived.



25. Al claims for compensation must be decided tumely but in no case |onger than =ix

21 () months fom the date te clamn 1= reteiyed by the Commuitter.

E. Attornevs' Frees and Casis
24. The Defendants shall pry 570,00 w Plaintiffs’ commsel iy full and ¢omplete

51 satisfaction of Plantiffs’ claims for reimbursement of attormeys’ fees and cosis from the

£ 1 commencerment aof this Action wntil the time of final approval of this Decree. Payment is to be made

7| within shirty (30} days of the final approvai of this Consent Decree,
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2T Ciass Plaantiffs shallhave the nght (o move the Court for teimburssnent of attomeys

: fees mmared i Lhe process of implementing the temns of this Decree or for any other work

) performed between the final approval of this Decres and the dismissal with prejudice of this Acticn
agamnst the Defendants,

28 Defendants meserye e oght to opposs any motion of Piaintiffs’ counscl for

I

reimbursenent of anormeys’ feaes and costs.
F.  Nolice to e Clasg

29, Theparties have agreed upon a proposed form of nolice to the ¢lags, which iz attached
hereto as Exhubit B, Pursuant to Bule 23(e) of the Federal Rules of Civil Procedure, the Defendants
shall, within tharty (30} days after the Court's approvel of the "Natice of Proposed Seitlement”
distripute the atached notice 1o all local educational agencics wilth instractions to further distnibuzs
the notice to all parents/guardians ﬂfmmdhﬂﬁﬁﬁmmmmmﬂﬁﬂmmﬁes
regardless of whether they are crgrently eligible for IDEA services, The Defendants shal! further
instruet the local educational agencics that they are 1o post the notice in a conspicuous location in
schon) buildings where parenis are likely 10 see the document. In addition, notice shall be seot to
all ascertainable class members

30.  The nodce shall inform class members megarding the temes of this Deores, the
procedires contained in Exhibit A, ¢lass members’ right to submit claims for compensatory
education in accordance with paragraphs 13-25 of this Decree, and 2 braring date obtained from the
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Court at which tice any objestions 35 w the faimess of the settlement will be heard.
G.  Release and Dismpigsal

31.  ltisagreed and understod by the parties that this Decree iz a full and final settlement
of anv and all claims against the Defendants based on, arising out of, or connected with the events
alleged in the Complaint filed on Folbmuary 24, 1999,

32 Iiiﬁagreadandund:rsmﬂdﬂwlthjsﬂmcshaﬂinmmm:bmeﬁtﬂfandshﬂﬂhc
tinding upon the heirs, successors, and assigns of the parties.

43.  This Decrer doss not invalidate previous agreements for the provision of
compensatory education of other services to individual clasa msmbers.

34, Withiz ninery () days of the completion of the Monitor" s cightzen (1 8) momth teom,
and provided acither side has roquestad an extensios of the monitoring period, the Plaintiffs will
draft and file & Motion and Stipul=tion to Dismiss this matter with prejudice.

Diated: 7 PAawtl 3 2

T
Unfted States I¥ismict Tzdge



